
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA

WESTERN DIVISION

JOHN W. ARNZEN, III, et al., 

Plaintiffs, No. 12-CV-4001-DEO

vs. Memorandum and Opinion Order

DIRECTOR CHARLES PALMER, et
al., 

Defendants.
___________________

I.  INTRODUCTION AND BACKGROUND

On January 3, 2012, John W. Arnzen, III, filed a 42

U.S.C. § 19831 Complaint with this Court.  Docket No. 1-1 and

6.  Mr. Arnzen is currently committed to the Civil Commitment

Unit for Sex Offenders (CCUSO)2 in Cherokee, Iowa.  Mr.

Arnzen’s Complaint related to the Defendants’ placement of

1 In general, Section 1983 provides for a cause of action
against state officials who, under color of state law, deprive
another of a right secured by the Constitution or laws of the
United States.  42 U.S.C. § 1983.  

2 CCUSO is not a prison facility; it “provides a secure,
long term, and highly structured environment for the treatment
of sexually violent predators.”  Iowa Department of Human
S e r v i c e s  O f f e r  # 4 1 0 - H H S - 0 1 4 :  C C U S O ,  1
http://www.dhs.state.ia.us/docs/11w-401-HHS-014-CCUSO.pdf,
last visited September 27, 2012.  The patients at CCUSO “have
served their prison terms but in a separate civil trial have
been found likely to commit further violent sexual offenses.” 
Id.  
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cameras in the bathrooms throughout the CCUSO facility. 

Docket No. 6. 

On January 10, 2012, this Court granted Harold Williams’

motion to join as a co-plaintiff.  Docket No. 5.  On February

21, 2012, and March 28, 2012, this Court consolidated Galen K.

Shaffer’s and Edward Lee Briggs’ claims, dealing with the same

questions of law and fact, with the instant action.  Docket

No. 22. 

On January 30, 2012, Plaintiffs’ appointed counsel,

Pamela Wingert, filed a Motion for a Preliminary Injunction

against Defendants, requesting that the bathroom cameras be

pointed to the ceiling or covered by a lense cap until the

matter could be considered on the merits.  Docket No. 15.  On

April 12, 2012, former Magistrate Judge Paul A. Zoss issued a

Report and Recommendation regarding Plaintiffs’ request for a

Preliminary Injunction.  Docket No. 37.  Judge Zoss concluded

Plaintiffs were likely to succeed on the merits and made an

adequate showing of irreparable harm.  Docket No. 37, 8 and 9.

However, Judge Zoss also recognized that Defendants were

“appropriately concerned about activities of patients in the

bathrooms at the facility” and had implemented a policy that

2
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at least attempts to protect “the privacy rights of . . .

patients.”  Docket No. 37, 12.  Judge Zoss recommended

Plaintiffs’ Motion for Preliminary Injunction be granted in

the following manner: 

During the pendency of this action, video
cameras may be maintained and operated in
the restrooms and showers of the facility,
but no one is permitted to monitor or view
the video or any recordings of the video
without first obtaining an order from this
court authorizing such viewing.  The court
will authorize such viewing if the
requesting party establishes that there is
a reasonable suspicion that evidence of
criminal behavior, sexual contact, and/or
acts jeopardizing the secure and safe
operation of the facility will be found on
the video or on a recording of the video.

Docket No. 37, 12.    

On April 26, 2012, the Plaintiffs filed an objection to

Judge Zoss’ Report and Recommendation, specifically contending

that “the irreparable harm caused by the cameras will continue

if the cameras are maintained and operated as provided in the

Report and Recommendation.”  Docket No. 38.  Prior to this

Court issuing an Order approving, denying, or modifying

Magistrate Zoss’ Report and Recommendation, the Defendants

voluntarily ceased viewing the footage from the bathroom

cameras, and on May 30, 2012, filed a motion to view a portion

3
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of the video footage to aid in an ongoing investigation. 

Docket No. 42.  According to Defendants, cameras outside a

CCUSO bathroom indicated two patients were in a restroom at

the same time in violation of CCUSO policy.  Docket No. 42, 1. 

In a subsequent investigation, the two patients admitted to

having sexual encounters with each other in a CCUSO bathroom

on two separate occasions in violation of CCUSO policy. 

Docket No. 42, 1.  Later, one of the patients claimed the

sexual encounter was not consensual, i.e., he performed sexual

acts because of threats of violence from the other patient. 

Id.  At a hearing of May 31, 2012, this Court granted

Defendants’ Motion to View the Video Footage for two specific

and limited periods of time though this Court had yet to

approve Magistrate Zoss’ Report and Recommendation.  Docket

No. 45. 

Thus, currently pending before this Court is Plaintiff’s

request for preliminary injunction (Docket No. 15) and

Magistrate Zoss’ associated Report and Recommendation (Docket

No. 37).  

4
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II.  FACTS

As previously noted Plaintiffs are involuntarily, civilly

committed patients at CCUSO, a facility established to provide

“control, care, and treatment of persons determined to be

sexually violent predators.”  Docket No. 40-2, 1 (quoting Iowa

Code § 229A.7(7)). 

Prior to the placement of cameras in bathrooms throughout

CCUSO in January of 2012, there were already cameras

throughout much of the facility.  Docket No. 40-2, 1.  In

2009, CCUSO staff placed the first camera in a restroom after

a patient-on-patient assault therein.  Docket No. 40-3, 1. 

The decision to install cameras throughout CCUSO came “in the

wake of” CCUSO staff “learning that a patient with a serious

communicable disease had consensual sex with another patient”

in a restroom without disclosing “his health status to” the

other patient.  Id.

CCUSO has 5 dormitory style restrooms, consisting of

several toilets, showers and sinks within a single room. 

Docket No. 40-2, 1.  CCUSO currently has 20 traditional style

restrooms similar to what one might expect to find in a home,

with a single toilet, sink and shower.  Docket No. 40-2, 1. 

5
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The Defendant indicates CCUSO staff lock some of the

traditional style restrooms from the outside, and patients

must request access.  Docket No. 51, 2.  However, Defendant

denies they have the capacity to implement this practice with

all of the traditional style restrooms at all times.  Id.  Two

of the traditional style restrooms can be locked from the

inside but are on a ward which is not used as a patient

residence unit.  Id.  The Defendants concede that providing

locks on the inside of the restrooms would alleviate patient-

on-patient assaults but maintain that it would “create an

additional barrier to effective patient monitoring.”  Id. 

More specifically, allowing for doors that could be locked

from the inside would, in Defendants’ view, increase incidents

of sexual acting out and could delay necessary medical

attention if a patient engaged in self-harm.  Id.  CCUSO does

not currently have a rule limiting the number of patients that

could be in a traditional style restroom at one time.  Docket

No. 51, 3.

The cameras in the bathrooms record digital images that

are simultaneously recorded over and erased within 14 to 21

days.  Docket No. 40-2, 3.  The cameras do not record sound. 

6
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Id.  The video images are also masked, which means a blank box

is imposed on areas within the frame in which private areas of

the body will generally appear, revealing only the hands and

feet of the subject being recorded.  Docket No. 40-2, 2. 

Though supervisors could view the masked video initially, this

is no longer the case; currently, only Brad Wittrock, Deputy

Superintendent of CCUSO, and Jason Smith, the Director of

CCUSO, know the password necessary to access and unmask the

recordings.  Id.

III.  STANDARD OF REVIEW FOR REPORT AND RECOMMENDATION

The standard of review for a magistrate judge’s Report

and Recommendation is as follows:

A judge of the court shall make a de novo
determination of those portions of the
report or specified proposed findings or
recommendations to which objection is made. 
A judge of the court may accept, reject, or
modify, in whole or in part, the findings
or recommendations made by the magistrate
judge.  The judge may also receive further
evidence or recommit the matter to the
magistrate judge with instructions.

28 U.S.C. § 636(b)(1).

7
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IV.  PRELIMINARY INJUNCTION  

A party may request a preliminary injunction pursuant to

Federal Rule of Civil Procedure 65.  “[T]he burden of

establishing the propriety of an injunction is on the movant.” 

Roudachevski v. All-American Care Ctrs., Inc., 648 F.3d 701,

706 (8th Cir. 2011).  Generally, “[a] preliminary injunction

is an extraordinary remedy . . . .” Winter v. Natural Res.

Defense Council, Inc., 555 U.S. 7, 24 (2008) (citing Munaf v.

Geren, 553 U.S. 674, 689-90 (2008)).  However, where the

Defendant has had an opportunity to respond to the request to

the preliminary injunction and has in fact responded to the

request in detail, such as here,3 a preliminary injunction

becomes somewhat less extraordinary.  

3 The Defendants filed a brief in resistence to
Plaintiffs’ Motion for Preliminary Injunction on January 30,
2012; presented arguments resisting Plaintiffs’ Motion for a
Preliminary Injunction before Magistrate Zoss on February 23,
2012; filed a motion for summary judgment as to all of
Plaintiffs’ claims, including a brief in support thereof, on
May 23, 2012; reargued their resistance to Plaintiffs’ Motion
for a Preliminary Injunction on May 30, 2012, before this
Court; argued their Motion for Summary Judgment before this
Court on July 27, 2012; and have since filed two supplements
with this Court.    Docket Nos. 20, 27, 40, 41, 47, 51, and
52.      

8
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In Dataphase Systems, Inc. v. C.L. Systems, Inc., the

Eighth Circuit Court of Appeals laid out the basic test for

whether a preliminary injunction should be granted.  640 F.2d.

109, 114 (8th Cir. 1981).  The Dataphase Court identified four

factors to be considered:

(1) the threat of irreparable harm to the
movant; (2) the state of balance between
this harm and the injury that granting the
injunction will inflict on other parties
litigant; (3) the probability that movant
will succeed on the merits; and (4) the
public interest.

Id.

A.  The Probability that Movant Will Succeed on the

Merits

As Magistrate Zoss noted, the probability that a movant

will succeed “on the merits has been referred to as the most

important of the four factors.”  Roudachevski, 648 F.3d at

706.  

Plaintiffs’ claim arises under the Fourth Amendment of

the United States Constitution.4  The Fourth Amendment

4  Plaintiffs’ initial Complaint (Docket No. 1-1) alleges
Defendants violated the Ninth and Tenth Amendments.  The Ninth
Amendment merely states that the enumeration of rights in the
Constitution does not “deny or disparage others retained by
the people.”  U.S. Const. amend IX.  The Tenth Amendment

9
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provides in full: 

The right of the people to be secure in
their persons, houses, papers, and effects,
against unreasonable searches and seizures,
shall not be violated and no Warrants shall
issue, but upon probable cause, supported
by Oath or affirmation, and particularly
describing the place to be searched, and
the persons or things to be seized. 

U.S. Const. amend. IV.

The Fourth Amendment is made applicable to the States via

the Fourteenth Amendment.5  Mapp v. Ohio, 367 U.S. 643, 655

(1961).  Since the United States Supreme Court’s decision in 

Katz v. United States, the prevailing test for whether an

action violates the Fourth Amendment involves two questions:

(1) whether the person alleging the violation had “an actual

(subjective) expectation of privacy;” and (2) whether that

“expectation be one that society is prepared to recognize as

provides that the “powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.”  U.S.
Const. amend X.  Neither Amendment provides substantive rights
that can sustain a Section 1983 petition.   

5 Throughout the remainder of this Order, this Court will
only reference the Fourth Amendment. 

10

Case 5:12-cv-04001-DEO   Document 65   Filed 09/28/12   Page 10 of 22



‘reasonable.’”6 Katz v. United States, 389 U.S. 347, 361

(1967) (Justice Harlan, concurring).

Though there is little doubt that state officials who

videotape people in private or public restrooms without a

warrant are guilty of a grievous violation of the Fourth

Amendment, special considerations arise when the people being

taped are also wards of the state.  For instance, the Supreme

Court has ruled that prisoners have no reasonable expectation

of privacy.  Hudson v. Palmer, 468 U.S. 517 (1984).  However,

because involuntary committees, such as Plaintiffs, are not

criminals subject to punishment, they are entitled to “more

considerate treatment and conditions of confinement than”

prisoners.  Youngberg v. Romeo, 457 U.S. 307, 321-22 (1982). 

The Supreme Court has never considered whether or to what

extent an involuntary committee has rights under the Fourth

Amendment, but the Eighth Circuit has determined that

6 In United States v. Jones, a recent Supreme Court
decision, Justice Scalia, writing for the majority of the
Court, indicated Fourth Amendment rights “do not rise or fall
with the Katz formulation;” rather, the Fourth Amendment also
protects against “government trespass upon areas (‘persons,
houses, papers, and effects’) it enumerates,” regardless of
whether or not the trespass in question violates a reasonable
expectation of privacy.    132 S. Ct. 945, 950 (2012).     

11
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involuntarily committed persons who have been adjudicated

sexually dangerous are analogous to pre-trial detainees who,

though they have not been convicted, are in the custody of the

government and awaiting trial.7  Serna v. Goodno, 567 F.3d

944, 948 (8th Cir. 2009).  

In Bell v. Wolfish, which considered the Fourth Amendment

rights of pre-trial detainees, the Supreme Court indicated

that there “must be a ‘mutual accommodation between

institutional needs and objectives and the provisions of the

Constitution that are of general application.’” 441 U.S. 520,

546 (1979) (quoting Wolff v. McDonnell).  However, the balance

to be struck “is not capable of precise definition or

7 While bound by decisions of the Eighth Circuit, this
Court is not persuaded that involuntarily committed sexually
dangerous persons are in a position analogous to pre-trial
detainees.  Notably, pre-trial detainees are generally held
for a relatively short period and are constitutionally
entitled to a speedy trial.  Involuntarily committed sexually
dangerous persons, on the other hand, have generally proven to
be committed to the care of the state for a much longer
period, if not indefinitely.  Only a few involuntarily
committed persons adjudicated sexually dangerous, have ever
been released from CCUSO.  Therefore, in this Court’s
judgment, which, again, is not current law, involuntarily
committed persons should have greater protections under the
Constitution than pre-trial detainees in certain respects
which bear upon their general comfort over an extended period
of time.   

12
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mechanical application.”  441 U.S. at 559.  There must be “a

balancing of the need for the particular search against the

invasion of personal rights that the search entails.”  Id. 

When making a determination, courts should “consider the scope

of the particular intrusion, the manner in which it is

conducted, the justification for initiating it, and the place

in which it is conducted.”  Id.  

As previously noted, Defendants decided to install the 

bathroom cameras as a direct result of an actual physical

assault, as well as a situation in which a patient with a

serious sexually transmitted disease had sex with another

patient without disclosing his disease to the other patient;

both incidences occurred within CCUSO bathroom facilities.  In

addition, since this case was filed, this Court has ruled that

Defendants could view the video recordings for a precise and

limited period of time in order to investigate a suspected

sexual encounter between two patients, which is a violation of

CCUSO rules, as well as a reported sexual assault. 

It has long been recognized that “maintaining

institutional security and preserving internal order and

discipline are essential goals that may require limitation or

13
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retraction” of an institutionalized person’s “constitutional

rights.”  441 U.S. at 546-47.  Defendants contend, and the

undisputed facts seem to support, that CCUSO restrooms,

because they are areas set-off from the watchful eye of CCUSO

staff, are problem areas for potential assaults, sex acts, and

the secretion of contraband; all of which are

counterproductive to Defendants’ duties imposed under Iowa law

to treat and care for CCUSO patients.  

In considering the security and treatment concerns the

Defendants enumerate, this Court is mindful that it must “show

deference to the judgment exercised by” the Defendants, whom

are, after all, “qualified professionals.”  Youngberg, 457

U.S. 307, 321 (1982).  Judicial interference “with the

internal operations” of state institutions “should be

minimized.”  Id.   

However, courts, not psychiatrists, are best equipped to

determine whether certain state institution security and

treatment measures are in violation of the Fourth Amendment; 

and this Court can scarcely imagine a more imposing invasion

of privacy than government cameras in a bathroom.  Bathrooms,

even public ones, are almost universally accepted as a

14
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sanctuary in which persons can reasonably expect to be free

from recorded observation, especially observation by the

government.  Furthermore, Plaintiffs’ affidavits persuasively

relate that they have not only been adjudicated as sexually

violent predators but have also, in some instances, been

victims of sexual abuse; and, therefore, the imposition of the

cameras has resulted in significant trauma and distress to

some patients. 

It is true that Defendants have taken extensive measures

to limit the scope of the cameras’ invasion of the patients’

privacy interests.  As previously noted, the digital viewing

device masks private body parts until steps are taken to

unmask them; the cameras do not record sound, they are erased

within 14 to 21 days; and, most importantly, they are only

viewed if there is a suspicion of wrong-doing, and even then,

only Defendants Smith and Wittrock have access to them. 

Regardless, these measures do not eliminate the sense of

indignity recording devices in bathrooms are bound to produce

in CCUSO patients.  Even with these protections, CCUSO

patients are acutely aware they are being recorded during

their most private moments.  As noted by Magistrate Zoss,

15
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“[t]he overriding function of the Fourth Amendment is to

protect personal privacy and dignity against unwarranted

intrusion by the State.”  Schmerber v. California, 384 U.S.

757, 767 (1966).  Though Plaintiffs, as wards of the state,

have limited rights, this Court agrees with Magistrate Zoss

that Plaintiffs have shown they are likely to succeed on the

merits. 

B.  Irreparable Harm to the Plaintiff

“Even when a plaintiff has a strong claim on the merits,

preliminary injunctive relief is improper absent a showing of

a threat of irreparable harm.”  Roudachevski, 648 F.3d at 706. 

“To succeed in demonstrating a threat of irreparable harm, a

party must show that the harm is certain and great and of such

imminence that there is a clear and present need for equitable

relief.”  Id. (quoting Iowa Utils. Bd. v. Fed. Commc’ns

Comm’n, 109 F.3d 418, 425 (8th Cir. 1996)).  

Of course, the cameras are currently operating in CCUSO

bathrooms; and the patients are no doubt currently

experiencing a profound sense of embarrassment and indignity

due to that.  Furthermore, Plaintiffs persuasively report

significant on-going trauma and distress related to the

16
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placement of cameras in their bathrooms, which they, in

sometimes eloquent and disturbing detail, equate with their

previous experiences of victimization.  Docket No. 29.  Thus,

this Court joins Magistrate Zoss in his finding that

plaintiffs have made an adequate showing of irreparable harm. 

C.  Balance of Equities

Of course, Defendants have a legitimate interest in

providing for the safety and treatment of patients committed

to their care.  As previously noted, the cameras were placed

in the bathrooms to deal with real treatment and security

concerns, including reported incidents of assault, the spread

of communicable diseases, and prohibited, consensual sex acts

between patients.  After much consideration, this Court is

persuaded these concerns are most pronounced within the

dormitory style bathrooms in which CCUSO patients, who were

deemed sexually violent predators in accordance with Iowa law,

are routinely brought into close contact with each other while

in various states of undress.  Furthermore, considering

dormitory style bathrooms are inherently less private than

traditional style bathrooms, the Plaintiffs’ interest in

privacy while in them is not as strong.

17
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However, this Court is not persuaded Defendants’ interest

in providing for the safety and security of their patients is

as strong in the context of the traditional style bathrooms. 

As Defendants admit, some of these bathrooms are locked and

can only be accessed by patients with staff approval,

rendering the Defendants’ purported safety and security

concerns virtually non-existent.  Furthermore, even though

Defendants indicate they lack the staff to keep all

traditional style bathrooms locked until a patient requests

access, this Court is persuaded that internal locks within the

bathrooms could significantly reduce, if not eliminate, the

likelihood of patient-on-patient assaults.  Though Defendant

contends this would prevent staff from preventing incidents of

patient self-harm, locks are made which can be secured from

the inside but opened with a key from the outside, rendering

any delay in staff assistance in instances of patient self-

harm almost non-existent.  While Defendants also note that

patients could still use the bathrooms for prohibited,

consensual, sexual activities, which could potentially

escalate into instances of assault, this Court is not

persuaded that this limited interest outweighs the Plaintiffs’

18
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interest in privacy while using these bathrooms.  After all,

the cameras, so long as they are not being reviewed by staff

in real time, can only serve as a deterrent, and would be

unable to stop on-going sexual acts.  It would be easier, and

more effective, for CCUSO staff to pass a rule prohibiting

patients from using the traditional style bathrooms two at a

time and then monitor cameras outside the bathrooms in real

time.8  If this were done, CCUSO staff would actually be able

to prevent or interrupt any on-going sexual activities, rather

than merely deter such activities.  Furthermore, viewing

cameras outside a bathroom does not implicate patients’

constitutional rights.

D.  The Public Interest 

As Magistrate Zoss noted, a court must consider both the

public interest for and against the issuance of a preliminary 

8 At the hearing, Defendants denied they had the ability
to view the cameras outside the bathrooms in real time. 
However, since there is no constitutional concern related to
viewing cameras outside the bathrooms in real time, they could
do so in at least a limited capacity.  Furthermore, subsequent
review of the cameras outside the bathrooms would still serve
as a deterrent, though perhaps not so effective, for
preventing CCUSO patients from engaging in sexual acts within
the bathrooms.  

19
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injunction.  Sierra Club v. U.S. Army Corps of Engineers, 645

F.3d 978, 997-98 (8th Cir. 2011).  

Naturally, this Court has a real public interest in

protecting citizens’ right to privacy enshrined in the Fourth

Amendment.  As Supreme Court Justice Brandeis stated in

Olmstead v. United States, the Fourth Amendment confers, as

against “unjustifiable” Government intrusion, “the right to be

let alone - the most comprehensive of rights and the right

most valued by civilized men.”  277 U.S. 438, 478 (1928).  

On the other hand, this Court recognizes that the public

has a real interest in providing for the security and

treatment of individuals deemed wards of the state.  In this

case, this public interest is most apparent in the context of

the dormitory style bathrooms which are designed to be

accessed by more than one CCUSO patient at a time and place

individuals deemed sexually violent predators in close

proximity to each other while in a state of undress.  

Regardless, in the context of the traditional style

bathrooms, this Court is persuaded the public interest in

promoting privacy is far greater than the public interest in

protecting and treating wards of the state.  This is

20
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especially true because there are, as previously discussed,

other reasonable means that are not violative of the patients’

privacy rights which could insure these bathrooms are not

utilized for sexual and/or assaultive activities.

V.  CONCLUSION

Consistent with the findings of this Order, the Report

and Recommendation (Docket No. 37) is granted in part, denied

in part; and the motion for preliminary injunction (Docket No.

15) is granted in part, denied in part.

Though this Court does agrees with many of Magistrate

Zoss’ conclusions, this Court also respectfully rejects

portions of his Report and Recommendation as now set out. 

Plaintiffs’ request for preliminary injunction is hereby

granted in relation to any cameras placed in the traditional

style bathrooms (the bathrooms with a single toilet, sink, and

shower) throughout the CCUSO facility.  As Plaintiffs request,

Defendants shall immediately point all such cameras at the

bathroom ceiling or cover them with a lense cap pending a

further decision by this Court on the merits.  However,

Plaintiffs’ request for a preliminary injunction is hereby

21
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denied in relation to any cameras placed in the dormitory

style bathrooms throughout the CCUSO facility.  Furthermore,

Defendants need not comply with Magistrate Zoss’

recommendation that “no one is permitted to monitor or view

the video or any recordings of the video” in the dormitory

style bathrooms “without first obtaining an order from this

court authorizing such viewing.”

IT IS SO ORDERED this 28th day of September, 2012.

__________________________________
Donald E. O’Brien, Senior Judge
United States District Court
Northern District of Iowa
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